UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 8, MONTANA OFFICE
FEDERAL BUILDING, 10 W. 15" STREET, SUITE 3200
HELENA, MONTANA 59626

Ref: MO | JA 26 2006

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Alfred Barone

Barone Family Partnership, LTD

34500 Cedar Creek Road
Huson, MT 59846

Re:  Findings of Violation and Administrative
Order for Compliance
Docket No. CWA-08-2006-0015

Dear Mr. Barone:

Based on our review of all available information, the United States Environmental
Protection Agency (“EPA™) has determined that you are in violation of the Clean Water Act, as
amended (“CWA”). The CWA requires that an authorizing permit be obtained from the United
States Army Corps of Engineers prior to the discharge of dredged or fill material into waters of
the United States. See, 33 U.S.C. § 1311, Waters of the United States include both surface
waters and wetlands as defined by 33 C.F.R. § 328.3.

Specifically, you, or persons acting on your behalf, have discharged dredged and fill
material into waters of the United States without authorization under the CWA. These
discharges of pollutants into wetlands and other waters of the United States have occurred on
property known as the Bar 1 Ranch located in the NW % of Section 34, Township 16 North,
Range 23 West, Missoula County, Montana, hereafter referred to as the “Site”.

Enclosed is a document entitled “Findings of Violation and Administrative Order for
Compliance” (“Order”) which specifies the nature of the violations and describes actions
necessary in order for you to achieve compliance with the CWA. EPA’s authority for such
action is provided under section 309(a)(3) of the CWA, 33 US.C. § 13 19(a)(3). Pursuant to the
Order, within five days after you receive the Order, you must inform EPA in writing of your
intent to fully comply with the Order. :

The CWA requires the Administrator of EPA to take all appropriate enforcement action
necessary to secure prompt compliance with the CWA and any order issued thereunder. Section

o
d i



309 of the CWA authorizes a variety of possible enforcement actions, including filing of a civil
or criminal action, administrative penalty action, and/or debarment from Federal contracts and/or
loans for any noncompliance with the CWA or an order issued pursuant to the CWA. Please be
advised that failure to comply with the requirements of the Order is a violation of the Order and -
may be enforced through the mechanisms referenced above. Please also be advised that the
issuance of this Order does not preclude civil or criminal actions in the U.S. District Court
pursuant to sections 309(b) or (c) of the CWA, 33 U.S.C. §§ 1319(b) or (c), or assessment of
civil penalties pursuant to sections 309(d) or (g) of the CWA, .33 U.S.C. §§ 1319(d) or (g), for

the violations cited in the Order or for any other violations that you may have committed prior to
or may commit after the issuance of the enclosed Order.

Please review the Order carefully. If you have anyv questions, the most knowledgeable
people on my staff are Wendy Silver, Enforcement Attorney, at 303-312-6637 and Kris Knutson,
Enforcement Officer, at 406-457-5021.

Sincerely,

Carol Rushin |
Assistant Regional Administrator

‘Office of Enforcement, Compliance
and Environmental Justice

Enclosure _
1. Findings of Violation and Administrative Order for Compliance

cc:  Allan Steinle, U.S. Army Corps of Engineers
John Arrigo, DEQ
Tara Comforrt, Missoula Conservation District
Ladd Knotek, MFWP




" Barone Family Partnership, LTD

UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY 500 JAH2E Bl 9a
REGION 8 b B33

IN THE MATTER OF:

FINDINGS OF VIOLATION AND
ADMINISTRATIVE ORDER FOR
COMPLIANCE

Mr. Alfred Barone
34500 Cedar Creek Road
Huson, MT 59846
‘ Docket No. GWA-08-2006-0015

Respondent.

N et e e N S e S’

I. STATUTORY AUTHORITY

1. This Findings of Violation and Administrative Order for Compliance (“Order”) is

- issued pursuant to the authority vested in the Administrator of the UnitgdStates Environmental
Protection Agency (“EPA”) by sections 308 and 309 of the Clean Water Act ("CWA"), 33 U.S.C.
§§ 1318 and 1319. This authority has been properly delegated to the Assistant Regional
Administrator of the Office of Ehforcement, Compliance and Environmental Justice, EPA

. Region 8. The Order is based on the findings of violation of section 301(a) of the CWA, 33

U.S.C. § 1311(a), which, among other things, prohibits the discharge of pollutants into waters of
the United States except as in compliance with section 404 of the CWA, 33 U.S.C. § 1344,

II. FINDINGS OF VIOLATION

2. Mr. Alfred Barone;hereafter “Respondent”, is an individual residing in Huson,
* Montana and the State of New York.
3. At all relevant times, Respondent owned, controlled or operated propérty known

as Bar 1 Ranch and containing wetlands and other waters of the United States in certain areas.



Said property, wetlands, and other waters are located in the NW % of Section 34, Township 16
North, Range 23 West, Missoula County, ontana, hereéfter reférred to as the “Site”.

4, In the fall of 2004, Respondent, or persons acting on behalf of Respondent,
discharged or caused to be discharged, Wit out ﬁrior authorization from-the United States Army
Corps of Engineers (“Corps”), dredged and fill material into wetlands and other waters of the
United States at the Site during th¢ construction of several ponds.

| 5. The waters of the United States at the Site include Cedar Creek and an unnamed
spring creek, and wetlands adjacent thereto, which are all tributaries to Ninemile Creek.
Ninemile Creek flows into the Clark Fork River, which is a navigable river.

6. Based on a complaint received, the Corps of Engineers sent Respondent a letter
on January 19, 2005, citing his recent pon édnstruction and the possible requirements for a
Section 404 permit. The Corps’ letter req ested information and a site ;/isit to evaluate the need
for a permit. Respondent did not respond tq the Corps’ letter.

7. In the fall of 2005, the Missoula County vConservation District contacted the
Cofps and indicated that Respondent had possibly constructed additional ponds. On November
9, 2005, personnel from the Corps inspected -the Site and observed numerous areas of
unauthorized dredged and fill material associated with the fall 2004 construction of nine ponds
on the north side of Cedar Creek. The Corps also observed on-going conﬁru_ction of ponds on
the soﬁth side of Cedar Creek. Mr. -Pete Schen.del of the Corps informed Respondent that he was
in violation of the Clean Water Act for not obtaining authorization for the channel alteration and

pond construction. Mr. Schendel recommended removal of the berms separating the ponds to

allow uninterrupted creek flows until the violation could be resolved. Mr. Schendel specifically
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told Respondent that fhe installation of culverts without a 404 permit would be a flagrant
violation of the Clean Water Act.

8. On November 18, 2005, the Ciorps issued aCease and Desist Crder to
“Respondent. The Corps also faxed the Order on November 23, 2005 (transmission confirmed).
The Order ré(iuired the removal of the berms and fill adjacent to Spring Creak by December 8,
2005,» and reqaired proper safeguards be installed to prevent sediment from entering into surface
water. The Cofps-also recommanded that’a consultant be hired to develop a restoration plan so
that the stream channels could be re-constructed early in the spring of 2006.

9. During a telephone conversation bet_Ween Pete Schendel of the Corps and
Respondent on November 28, 2005, Responder_lt indicatéd that he had installed overflow culverts
-~ on the berms between the ponds. Respondent further indicated that he had not yet received the
Cease and Desist Order.

10. By letter dated December 1, 2005, the Corps referred the case to EPA.

11.  The activities described in paragraphs 4, 7 and 9 of Section II of this Order were
performed using common earthmoving vehicles and equipment, includiag an excavator and a
bulldozer, which were operated by Respondent and/or by one or more individuals on behalf of
Respondent.

12.  The wetlands and other waters of the United States that were filled }and disturbed
by the actions of Respondent or persons acting on Respondent’s behalf, as described in |
paragraphs 4,7 and 9 of Section II of this Order, provide vafious functions and values, including
wildlife haBitat for fish, songbirds, raptors, mammals, reptiles and amphibians; water quality |

enhancement; flood storage; and food chain support.



13.  Respondent is a "person” w
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20. 33 CFR § 323.3(a) specifies that, unless exempted pursuant to 33 C.F.R.
§ 323.4, a permit issue-d by the Corps is required for the discharge of dredged or fill material into
waters of the United States. R
| 21.  Respondent is not and never has been authorized.by a permit issued pursuant to
| section 404 of the CWA, 33 U.S.C. § 1344, to conduct any of the activities described in
paragraphs 4, 7 and 9 of Section II of this‘ Order. |

22.  Respondent's activities described in parégraphs 4,7, and 9 of Section II of this
Order violate section 301 of the CWA, 33 U.S.C. § 1311. Each discharge of pollutants from a
point source by Respondent into waters of the United States without the required permits issued
pursuant tor Section 404 of the CWA, 33 U.S.C. § 1344, constitutes a violation of section 301(a)
of the CWA, 33 U.S.C. § 131 l(a).v Each day the discharges remain in place without the required
| permits constitutes an additional day of violation of section 301(a).

23. The removal of the dredged and fill material illegally discharged into waters of the
United States at the Site and restoration of|the impacted waters to a condition that closely
approximates their condition and function prior to the discharge of the fill material, can be
achieved as a practical matter through commonly used methods éf construcﬁon, digging, ﬁlling, _
revegetation, and best management practices.

24, Activities to be carried out under this Order are remedial, Vnot punitive, and are
necessary to aéhieve the CWA'’s objective [“to restore and maintain fhe chemical, physical, and
biological integrity of the Nation’s waters,” as specified in section 101(a) of the CWA, 33 U.S.C.

§ 1251(a). The removal and restoration activities described in Section III of this Order are




appropriate to alleviate actual and potentia

habitat caused by Respondent’s unpermitté
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District, Helena Regulatory Office.
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for Removal and Restoration Plans,” attached hereto as Exhibit A. Additionally, the Restoration

Plan shall:

a.

Describe and provide a history of, including specific dates, all activities at the

Site, involving earth moving, excavation, construction, dredging, placement of fill and any

ditching, trenching, damming, channelizing, or draining in any wetlands and/or any waters of the

U.S. at the Site, including responses to each of the following items:

i. Identify each person who conducted, authorized, or was otherwise

involved in any dredging, filling or other activity at the Site. Describe the specific
activities undertaken by each person‘ and specify the time and date of each activity.
For each person identified, describe and document that person's knowledge of and

prior experience with the requirements of section 404 of the CWA, 33 U.S.C.

§1344.

i Identify each person not named in response to part 2.a.i, above, who may

have witnessed such activity.

iii.  Describe the purpose and need for undertaking each activity and whether
that purpose could have been achieved without dredging or filling waters of the
United States.
iv. Provide a topographic map of the Site depicting the location of streams,
wetlands and all other waters of the United States prior to construction of any man
made ponds. This map must clearly delineate where wetlands and other waters of

the United States were located prior to beginning the dredging, filling and




vegetation removal, and where all dredged and/or fill material was discharged into

waters of the U.S. The wetland delineation must be performed in accordance with

~ the 1987 Corps Wetland D
Because the site has been d
delineation should be follo
photography taken of the S
have been disturbed.‘ The g

have viewed the site prior t

zlineation Manual by a qualified wetland scientist.
isturbed, the atypical procedures for wetland

wed. Tt ﬁiay be necessary to review color infared aerial
ite prior to disturbance to identify wetland. areas that |
revious owner of the site, neighbors, and others who

o disturbance can provide information about the

location of streams and wetlands and the general condition of the site prior to

disturbance. A list of quali

fied consultants can be found at

www.nwo.usace.army.rnil/]htrhl/od—rmt/mthome.htm. _

v. Provide a second topographic map of the site that outlines the locations of

all constructed features including ponds, berms, culverts, and channels. Provide

cross-sectional diagrams of these constructed features depicting the depth of

excavation and survey information on elevations of all features such as pond

inlets and outlets, berms, culverts and channels.

vi. List each water of the U.S. affected by any activity, and indicate'fhe

dimensions of the area of wetlands and other waters impacted by any activity

(length and width in feet of
excavation; and acreage of

acreage).

~

each stream seg.ment; volume of each fillor =~

each wetland impact and total wetland impacted




vii.  Listeach piecekof equipment (including its make, model and year of
‘manuf.acture) used to carry put any activity, and identify the owner of each such
piece of equipment.
viii.  Identify each person who owned or controlled the Site at the time of the
dredging, filling, or related aetiyity. Indicate whether the owner gave permission
. for the activity to occur and, if so, provide proof Qf the owner’s permission.

b. Inciude a detailed work plan and schedule for all of the work to be accomelished
by the Restoration Plan, including the application for any required permits, and providing for
completion of all aspects of the restoration work no later than August 1, 2006. The werk plan
shall, at a minimum, provide specific and detailed provisions for:

i. B Initial corrective measures designed to stabilize the site prior to spring
runoff. The initial corrective measures must be berforrned prior to April 1, 2006.
They must address the potential for the meander bend on Nine Mile Creek near |
the northern ponds to evulsg into the ponds. The initial corrective measures must
also address stabilization of the outlet of the lowest pond to prevent erosion and |
sediment from entering Nine Mile Creek.

il. ‘Restoration of the topography and hydrology on the Site, to include |
removal of the discharged dredged and fill rﬁaterials to upland areas in full
compliance with and withlj)rior approval ef all Federal, State and local
requirements, and providing a detailed description (incl}lding exact location) of

the site to where the material will be relocated and proof that the owner of such




- .site has approved the relocati-on of the discharged dredged‘ and fill materials to
such site.
iii. Stabilization of any| dredged or fill material which is placed adjacent to
~ waters of the United Stafes to prevent incidental movement of this matérial into
such waters.
iv. - Revegetation of all disturbed areas with an appropriate mix of vegetation
sﬁecies including wétland grasses and forbs, bagged water birch and other shrubs
native to the area. |
v.  Monitoring of the water quality during restoration, and fqr a minimum of
two (2) years following restoration.
vi.  Monitoring of revegetation success for a minimum of ﬁye (5) years
following restoration.
3. The Restoration Plan must|be prepared by a qualified consultant éxperienced in
stream and wetland restoration, engineering principles and hydrogeologic principles. The plan
shall include detailed professional drawings of the restoration site, and comply with all Federal,
Staté, and lécal requirements. |
4. EPA will review the Restoration Plan and aﬁprove it or reject it with comments.
| If EPA rejects the Restoration Plan, Respondent shall, within fifteen (15) calendar dayS of receipt
of EPA’s rejection letter, submit a revised plan that correcfs the deficiencies identified by EPA.
5. - Upon receivinngPA’s 'writlten approval of the Restoration Plan, Resp()ndent shall

obtain all necessary permits to implement the EPA-approved plan and then commence
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restoration activities in accordance with the approved plan, including the time frames specified
therein, and all granted permits.

6. “This Order is nota permit or an authorization to place or discharge dredged or fill
material in waters of the United States. Respondent shall consult with all other state, loéal, and
federal agenéies having regulatory authority over the proposed restoration activities. If required,
Respondent shall obtain all necessary perﬁlit(s) and provide a copy to EPA prior to initiating any
work that is to be performed pursuant to this Order.

7. All activities conducted pursuant to this Order and involving the use of heavy
constructioﬁ equipment shall be undertaken by an equipment operator experienced in wetland
and stream mitigation, and shall be overséen by the consultant selected pursuant to paragraph III.
3. of this Order.

8. At least ten (10) calendar days prior to the anticipated completion of all
restoration activities in accordance with the approved Restoration Plan, Respondent shall notify
EPA so that EPA can arrange a final interagency inspection of the completed restoration
activities.

9. Respondent shall submit three (3) copies of the Restoration Plan, all notifications,
and related correspondence to:

Kristine Knutéon

U.S. Environmental Protection Agency
10 West Fifteenth Street, Suite 3200

Helena, Montana 59626

“Telephone: (406) 457-5021
‘Facsimile: (406) 457-5055
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A copy of the restoration plan, all notifications, and related correspondence shall also be

provided to:

Wendy Silver, SENF-L

U.S. Environmental Protection Agency, Region 8
999 18th Street, Suite 300

Denver, CO| 80202-2466

Telephone: 303-312-6637

Facsimile: |303-312-6953

Any deliverables, plans, reports, specifications, sbhedules, and attachments required by this

Order are, upon 'approval by EPA, incorporated into this Order. Any non-compliance with such

EPA-approved deliverables, plans, reports, speciﬁcatiohs, schedules, and attachments shall be

| deemed a failure to comply with this Order and subject to EPA enforcement.

10.  Respondent shall allow, or use his best effort to allow, access by any authorized

representatives of EPA, the Corps, the Natural Resources Conservation Service, the U.S. Fish

and Wildlife Service, the Soil Conservation Service, the Montana Department of Environmental

Quality, the Montana Department of Fish,
District, or any of these agencies’ contract

and records relevant to this Order for any

1. To inspect and mon
2. To inspect and mon
3, To verify and evalu

This Order shall in no way limit or otherw

governmental agency, to enter the site, col

Wildlife and Parks and the Missoula Conservation
ors, upon proper presentation of credentials, to sites
of the following purposes:”

itor progress of the activities required by this Order;
itor compliance with this Order; and

ate data and other informaﬁon submitted td EPA.
ise affect EPA's authority, or the authority of any other -

nduct inspections, have access to records, issue notices
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and orders for enforcement, compliance, or abatement purposes, or monitor compliance pursuant
to any statute, regulation, permit, or court order. -

11. This Order shall be effective upon receipt. ‘Within five (5) calendar days of
receipt of this Order, Respondent shall inform EPA in writing of Respondent’s intent to fully
comply with the Order.

12.  Please be advised that section 309(d) of the CWA, 33 U.S.C. § 1319(d), as

modiﬁed by the Civil Monetary Penalty Inflation Adjustment Rule, 69 Federal Register 7121
(Februafy 13, 2004), authorizes civil penalties of up to $32,500 pef day for each violation of
section 301 of the CWA, 33 U.S.C. § 1311 ,> énd for each violation of an order issued by the
Administrator of EPA under section 309(a) of the CWA, 33 U.S.C. § 1319(a). Additionally,

“section 309(g) of the CWA, 33 U.S.C. § 1319(g)? authorizes EPA to impose administrative
penalties for violatio.ns of the CWA. Further, section 309(c) of the CWA, 33 U.S.C. § 1319(c),
authorizes fines and imprisonment for willful or negligent violations of the CWA. Issuance of
this Order shali not be deemed to be an electiqn b}r/ the United States to forego any civil or
criminal action to seek penalties, fines, or|other appropriate relief under the CWA for violations
giving rise to the Order. |

1‘3. Compliance with fhe terms and conditions of the Order shall not be construed to

relieve Respondent of Respondent’s obligations to comply With any applicable federal, state or

local law. Failure by Respondent to complete the tasks described herein in the manner and
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timeframe specified pursuant to this Order may subject Respondent to a civil action under section

309 of the Clean Watér Act, 33 U.S.C. § 1319, for violation of this Order.

DATED this % day of ”  2006.

Carql Rushin '
Assistant Regional Administrator

Office of Enforcement, Compliance
and Environmental Justice
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U . ENVIRONMENTAL PROTECTION AGENCY - REGION VIl

SECTION 404 ENFORCEMENT:

GENERAL GUIDELINES FOR REMOVAL AND RESTORATION PLANS

The following guidelines serve as. gener

\ speciﬁcations for preparing removaland

restoration plans to remediate the unpermitted filling of wetlands.. As environmental conditions

vary at every site, precise specifications will depen
the site in question. The size of the wetland ar

d upon the environmental conditions peculiar to
to be restored, its biological and physical

characteristics, and the level of disturbance the ‘wetland has experienced will further define the

scope and complexity of the restoration plan.

most cases, the types of information listed below

represent the minimum required to formulate an acceptable removal and restoration plan, When
these guidelines are incorporated into an E A Administrative Order, the recipient of the
Order should obtain the approval of EPA's technical representative on the case before
departing from the general specifications outlined below. '

L. Existing Physical Conditions -

A

A surveyed site plan depicting property boundaries, streets, buildings, waterbodies
(with ordinary high water line indicated), wetlands, FEMA 100-year floodplain Gf
_applicable), areas of unpermitted fill, elevation contours, and other ground surface
" features at a scale no greater than 1 inch = 40 feet. This plan shall include a
. gross-section view of the site which shows soil depths, fill depths, and average
depth to groundwater across the site. ~ ' -

A narrative description of existing physical conditions, including the area of the
site; area of unpermitted fill; existing wetlands (including the types of vegetation),
the soil types present (includi the types of unpermitted fill present); the
hydrologic regime of the site; and other relevant information, . '

Apperdix A
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* 1L Proposed Physical Conditions | o T e,

A

111 Actual Restored Physical Conditions

A

IV. Monitoring/Measures of Success

A

depths and average depth to grou

Using the site plan described in LA, as a base, show the exact areas where . -

‘remedial activities will occur (e.g.,[removal of fill, replacing dredged material into

ditches, etc.). Indicate proposed finished grades, expected ordinary high water -
clevations, the location of proposed plantings/seedings, and the location of all
sediment and erosion control strutures (e.g., hay bales, silt screens, etc). This

plan shall include a cross-section jxew of the site which shows proposed soil -
dwater across the site. ‘

Provide & namative description of the remedial work to occur, including the |
methods and equipment to be employed; how the equipment will gain access to the
site to perform the work; the location of the ultimate disposal site for any removed
£ill; how the work will progress across the site; a li sting of the plant species to be
seeded/planted at the site; the sources of the plant material (note: as arule,
transplanting of plant stock will not be permitted); the planting method(s) and
scheme (i.e., physical layout of how plant material will be installed); any methods

10 be used to minimize adverse impacts while remedial work is underway; the
expected hydrologic regime of the site in its restored condition; and other relevant
infon‘naﬁon. ' ‘ '

Delineate the area(s) on the site tg be restored by installation of fiagging, ‘
sedimentation and erosion control structures, or other appropriate methad; this
delineation shall represent the li::} of construction activities such that no work
chall occur beyond these boundaries. S :

Using the site plan described in LA. as a base, show the actual physical conditions

at the site at the completion of grading activities (i.e., an "as-built" plan), including
actial finished grades and all pertinent ground surface features. This plan shall
incjude & cross-section view of the site which shows actual soil depths and average
depth to groundwater across the ite. This as-built plan shall be prepared and
submitted prior to planting/seeding activities. ' : -

Normally, monitoring shall be performed midway through and near the end of the
firsi and second growing seasons, then annually near the end of each successive.
growing season for the duration of the required monitoring period. Monitoring
shall be performed for a period of three to five years, deperding upon the scope
and complexity of the remedial efforts required. | o

A monitoring plan shall incorporate a simple statistical approach to assessihg _




.

relative success or failure of restoration efforts (e.g., transects with sampling
stations for measuring parameters such as percent areal cover in each vegetative

‘stratum). A permanent pho ‘ographxc record shall be included as part of the

monitoring plan.

Depending upon the scope and complexity of the remedial efforts, general criteria’ = -
10 measure success shall be determined by EPA. These criteria shall be directly

related to reestablishing the structural components of the aquatic ecosystem being
restored. A general provision shall be included to allow for corrective action to be

 taken, at the direction of EPA, should monitoring show that criteria for success are

. V. Inspections

A

V1. Schedule
A

_pot being met.

A réport shall be prepared and submitted after each monitoring event which

describes the environmental conditions at the site and assesses relative success or
failure of restoration efforts. This report shall include photographic evidence as
well. - This report shall identify any problems discovered and recommend
appropriate corrective action-to ensure the success of restoration..

The plan shall provide for inspections by EPA personnel after installation of all
sedimentation and erosion control structures, after completion of grading
activities, after completion of initial planting/seeding activities, and after
monitoring indicates that the criteria for success have been attained.

A comprehensive schedule integrating all removal, restoration, inspection, and
monitoring activities as well as report/product submissions shall be included.




